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Year Mr. Nelson:

This letter 1s in response to your September 22, 1980 request to review
the Anaconda Company*s proposed reclamation plan for the Jackpile-Paguate
Uranium Mine Complex located on the Laguna Indian Reservation near Grants,

New Mexico. The mine has operated for 28 years on approximately 7500 acres
of land.

The Plan provides a very comprehensive overview of the general approach
that Anaconda proposes to take to reclaim the areas impacted by its mining
acti..cies at Jackpile-Paguate. However, quantitative data which are
needed to determine impacts, and hence adequacy of the reclamation opera-

tions, were found to be almost totally absent. —Also, references to 'estab=
lish>d regulatory guidelines,” “"appropriate environmental regulations,"

and "future studies" were too general. Specific regulations should be
referenced and appropriate portions cited to show compliance.

We offer comments on the three specific areas as requested. Other observa-
tions have been noted that we hope will be helpful.

RCRA Regulations

You specifically asked af the reclamation would be in compliance with the
Resource Conservation and Recovery Act (RCRA) regulations governing mining

wastes. These waste materials may be subject to the hazardous waste
regulations. :

On May 19, 1980, EPA published regulations on most of the wastes we intend
to regulatiz. Tn the enclosed preamble of these regulations, including
radivactive wastes and mining overburden as a hazardous waste is discussed.
EPA is deferring the development of regulations and management standards
for radioactive wastes untig Congress clarifies our authority to control
these wastes. Corqressional clarification is expected this year.

If EPA is given authority to regulate such wastes, permits will be required
and facilities will be subject to meeting standards. Permitting requirements
for Indfan Lands will be administered by EPA and cooperating agreements will
need to be developed among interested parties. Thus, the State of New Mexico

and the applicant company should be notified of the pending Congressional
actions.
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Groundwater

One of our chief environmental concerns about the Plan is the potential for
groundwater contamination. We suspect that backfilling ore associated waste
below the water table will contribute some . .itaminants to the aquifer.
BackTilling with shale would probably lessen he impact. However, we cannot
evaiuate the extent of contamination W1thout further information. Spec1f1-

of the waste, leachate chemistry from ore wastes, present water quality of
the Jackpile sandstone, hydrologic data (permeability, potentiometric
surfaces, etc.) and geo]ogic information {1ithol 1y, mineralogy, etc.) on
the Jackpi]e sandstone in and immediatelv surroi..ding the mine area, and

usage of water from the Jackpiie, particularly down-gradient from the mine
area.

We understand that this information may be available from the operators or
from the U.S. Geological Survey (USGS) (which has performed some hydrologic
studies "1 the Laguna Indian Reservation). If this information can be

obtaine. we will be happy to perform a more detailed assessmeni of the
groundwater impact.

Radon Emissions

With respect to your question about 4 feet of shale and 2 feet of top

dr ‘ssing controlling radon to within 1 pCi/1 above background, that is a
very difficult question that does not have a simple answer. There are
many factors that determine the radon concentration, irncluding degree of
compaction and moisture content of shale and topso11 cover, radium=226
content and particle size of the protore and covering materIa]s, and
meteorological conditions,

This problem has been studied by the U.S. Nuclear Regulatory Commission (NRC)
for radon suppression from uranium tailings and discussed in their generic
Drait EIS on uranium milling, NUREG-0511 (see in particular Chapters 8,

9 and 12 and Appendices J and K). The methodology is directly app11cab1e
to the probiem of suppressing radon emanation firom mine spoils or protore
containing radium=226. Half-value layers, i.e., the thickness of cover
which reduces radon flux by a factor of two, varies from 0.12 meter for
moist clay, to 0.13 meter for wmoist well-compacted soil, to 0.5 mater

for typical western soil to 1.0 meter for sandy porous sgil. Radon flux
for uncova-ed material is estimated as 0.33 to 1.0 pCi/mé-sec for each
pCi/g of radium=226 in the source material.

Finally, radon concentration in units of pCi/1 is a function of the radon
emanation flux (units of pC1/m2—sec) and local annual average meteorological
paramecers. In our review of the Reclamation Plan, we did not find any of
the detailed site-specific data and materials characterizations needed to
estimate what the radon concentration in air would be. This can be estimated
from a detailed examination of the site-specific physical, chemical, hydro-
Togical and meteorological parameters, but measurements from test plot
using actual materials would probably provide a more reliable zstimate.

Some of the already reclaimed areas may be useful for such measurements.
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In another study performed for the Department of Energy by Ford Bacon Davis
Utah Co. (Phase II, Title I Engineering Assessment Contract E(05-1)-1658,
1976-1978) surface concentration of radgn is °gt1mated to be reduced by a
one-foot soil cover, "by a factor of 104 to 10°, depending on the degree of
- 1 Fmotsi bontof 1 3 n

We would be happy to work with you to develop a plan to answer some of these
questions about radon emissions from the reclaimed areas.

Otrer Commants

1. Anaconda proposes to terminate its liability approximately three
year; axter comp]etion of earthmoving, gradfng dnd seeding act1v1t1es at

nenL.y Pstab11shed. We be11eve three years may be somewhat opt1m1st1c in
view of the arid conditions of the area and susceptibility of the land to
wind ercsion. This would be especially true in areas where mine spoils are

4444444444444444J¢5gQ4in4p1age4Lu;Jjua4naL11e4tQpso11sL44Ihe4Blan4nnies4that4reg1ama;JjnLluuLAAAAAAAAAAAAAA
been successful to the extent that some reciaimed areas exhibit species
diversity, cover and fecrage production that approximate that on surrounding
undistuirped rangeland. Supporting data and specific details, unfortunately,
are not provided to validate this observation. We believe the Plan should
include many more details of the monitoring program. Anaconda should
consider specifying temmination of liability in terms of monitoring results
instead of a fixed time interval.

2. The last page of the Plan states that the objective of reclamation ‘
spacifically excludes any guarantee of habitability. This is the first
mention that the reclaimed areas will not be habitable and appears to ¥
conflict with the objectives listed on page 7. These objectives include
mitigation of effects, elimination of health and safetv hazards and protec~
tiorn of the environment. Evidently, these objectives can only be partially
achieved. The residual impacts that make the reclaimed areas uninhabitable
should be identified, and additional measures considered, since eventua]]y,
the area will probab]y be occupied by humans.

3. The objective to mitigate effects of disturbed lands entails the post-
mining return of lands to use as rangelands. This use should be supported
by data and calculations which show that radiological impacts as a con-
sequence of past mining activities are not significant.

4.  The Mesita Reservoir appears to be the recipient of both ground and
surface waters from the project area. As most of the water loss from the
Reservoir is from evaporation, contaminants from the mining operations,
including radiological contamination, could conceivably concentrate here
over the years. We suggest the waters of the r servoir be monitored and
preventive procedures developed to ensure against a buildup of pollution
in the Lake.
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5. The Plan notes that official approval of the Plan has not yet been
granted by all parties concerned. The Plan shou]d 1denu1fy spec1f1ca11y

the magor'pOTnts of'd1sagreement shou]d a]so'be deta11ed.

6. We note that materials which pose a potential radiological hazard will
be used as pit backfill or stabilized in place and, in either case, will

be covered with non-hazardous material to mitigate the potential hazard.

We approve of this general approach. However, criteria should be established
before recovery begins to deflne hazardous and non-hazardous materials 1n

the P]an. In th1s connect1on vle understand prev1ous rec]amat1on act1v1t1es
have been conducted in such a way that some of the more hazardous materials
vere placed on top of less hazardous ones. We believe the Plan should

evaluate the need for corrective action at any such reclaimed areas.

7. Surface waters entering the lease area are characterized as to their
quaiity and their inorganic constituents ccmpared with drinking water
standards. Since two of the constituents mantioned, manganese and sulfates,
ave not listed in EPA's Primary Drinking Water Regulations, some other
standard is evidently being used, such as the 1962 Public Health Service
Standards. The EPA Regulations sihiould be used for the comparisons since they
replace the 1962 Standards. We balieve the stream quality section should

Se expanded to characterize the quality of streams Teaving the lease area

in addition to those entering the lease area, and also include radioactive
constituents in the descriptions. Post-reclamation levels expected and

any specific reclamation goals for surface stream quality, should also be
Tisted.

8. The reclamation plan states that all mining activities are scheduled
to end in 1980 and ongoing reclamation will continue. Although the exact
sch_duled date for completion of this project has not been finalized, it
would have been helpful if an approximate date had been listed.

9. On page 29 the Plan describes how 20,000 drill holes will be plugged
during reclamatior. The Plan would be a stronger document if assurances
were given that the USGS standards Tor this action would be followed.

0. On page 36, the Plan states that the P-10 decline will be clorad.
We assume that this means the decline will be sealed as well, and we suggest

that this be clarified. The decline should be permanentiy sealed in some
way so it does not become a continuing source of radon e:halation.

Thank you for the opportunity to review the proposed reclamation plan.

Sincerely,

ibel5hit?s

Clinton B. Spotts
Regional EIS Coordinator (GASAF)

Enclosure
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Riies and Regulations

Submart B (§£ 250,12 and 250.14 of the
pro_r:sed rule) establishes the criteria
3 used by EPA in identifying the
characteristics of hazardous waste and
listing particular hazardous wastes.
Subpart C {proposed § 250.13) contains
: the hazardous waste characteristics
o which EPA has identified and Subpart D
(proposed § 250.14) the particular
hazardirus wastes which EPA has lisied
to date based on those criteria. As noted

b,

won aiin

in the definition of hazardous waste in
Subpart A, these two subparts are the
cornerstone for the Federal hazardous
wasle management system because they
identify which solid wustes will be
regulated as hazardous wastes under
that system.

The following table provides a rough
correlation between the various
provisions of EPA’s proposed and final
Section 3001 regulations:

incineration, packaging, marking,
placarding and recordkeeping
requiremenis for waste PCBs. Revisions
to these regulations were published on
May 31, 1979 (44 FR 31514).

Because of the potential overlap
betwecn the RCRA hazardous waste
raanagement standards and the TSCA
PCB mzrking and disposal regulations.
in its proposed Section 3004 regulations,
EPA requested comment on five
alternative ways of integrating the two

1 Subject

Proposed rule

Fmal rula

sets of regulations (43 FR 58993-58994).

2 8701

Purposs of ragulatons.. . ... ..
"

Based on the comments received, and

Gonetat
OREF-BOHMIONS

S é Detinitizn of 100 waste ... ...
- Delintion of harargons waste § 25C 10{d)(1} §
. % Excwsions . © e . §5.250.10(d)2). 250 11{a)(7). 250.20(EH4) e eermemriricimerrnere § 2814, -
Lo Small ouantity generalors ... §250.26(8) .o ceees e . L §261.5
Py Ciiena .. e e £§ 250 12 {a) and (b), 250 14 Suppart B. >
. For denti'yng charach §250.12(a) ev. .. .. §261.10
T For istng .. - §8 250.12(b), 250 14 .... ... §261.11
. Craratiensbcs § 250,13 Subpart C.
g Ig~rabidy .. . §250 13(8) s eeeerns §261.21
" Cotrosnnty.. . B850 13(D) o crtveeereenes oo eree §261.z2
3 Reactvy .... § 250 13(c) §26123
TOXGY e e+ crrecemonamaesseanse § 250.13(0) erimvees v ¢ tor e ceemsteeseasesbssestaesertbs sttt nes §261.24
Lists . § 250 14

Nonspeciic sourves.
Specdic sources.. ...

§ 250.14{a)

LENN
oSl

¥

EPA's own review of the two sets of

tentative decision that the best way to
regulate PCBs is to merge the TSCA PCB
rules into the final RCRA regulations.
Unfortunately, it has not been’
possible to complete this task to date.
Bcth fules are lengthy and complicated.
and must be carefully coordinated to
avoid regulatory loopholes and
disruption of the ongoing TSCA PCB

1
Lhscardeo

LY Procedures 16t exempung hsted
[ad wastes rom parucuiar
pgenere ing lacihies
Petitons
Feynon ot irst ang

5250 150eoms e+ o

§§ 260.20 260.22

8250 12(c) .y
Craractenst cs
- Egunalent methods .« cue.. ..

§§ 250 13(a)(1){), {8H2). (BN 1)), {b)(1)(d), {dH2)(E)

§ 260 20

§§ 260 20 260 21

: Excent for some broad issues
o which cut across all the Section 3001
- reguiations [and in some cases EPA's
o Secticn 2002 through 3604 standards).
the preamble to this regulation will
generally fo.low the structure of the
final regulations. It will discuss some of
the more signific.at issues raised during
the public comment period on EPA's
s proposed regulations and the revisions
made in response to those comments.
Backgroupd documents which address

: these comments and revisions and
= % explain the basis for these regulations in

i

more detail are available as noted
above.

L. General lssues

A. Phesing of Regulations .

Several months prior to tha proposal
- of EPA’s Section 3001 regulations, the
o3 Statz of Illinois, several environmental
groups. 4ad a solid waste trade
association sued the Agency under
Section 7004 of RCRA to obtain a court
order requiring EPA to promulgate final
regulations under Section 3001 (and
other sections of the Act) by a date
certain. On January 3. 1979, the court
issued an order directing EPA to issue
ftna. regulations under Sectior 3001 by
December 31.1979. Staie of liiinels v.
Costic. 12 ERC 1597 {D.D.C. 1979). This
order was subsequently modified to
reguire EPA o use its best efforts to
meet an April 1980. promulgation date
[Order of December 18. 1879).

Given our limited resources. it has not
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been possibie both to meet this deadline
and to make final decisions on every
segment of the very ambiticus
regulatory program which the Agency
proposed on December 18. 1878, 1nd
August 22, 178. We have tried to
prioritize our effarts. insofar as possible.
to deal with the most serious
environmental problems first {e.g., ones
that are national in scope, are not dealt
with by other State or Federal
regulations) and to finalize those
portions of the proposed regulations
which must be issued if a core
hazardous waste management program
is to go into effedt.

For these reasons, the final reguiation
published today defers final acionon a
number of aspects of the proposed
regulation, including integrating the
regulation of polychlorinated biphenyls
(*PCBs") under RCRA and the Toxic
Substances Contrel Act [“TSCA”): fully
regulating wastes that are used, re-used,
reclaimed or recovered; and a number of
proposed listed wastes. To assist States
in developing hazardous waste
programs under Section 3006 of RCRA
and the regulated community in
preparing to comply with future
regulatory requirements, EPA is
providing the following information on
its current schedule for acting on these
deferred portions:

1. PCB Integration. On February 17.
1978 (43 FR 7150} EPA issuec final
regulations under Section 6{e} of TSCA
establishing storage. landfilling.

program. Completing this coordinsation
by April of this year would have
required diverting personnel from the
task of finalizing the RCRA hazardous
wasle program. EPA decided that it
made little sense to focus its limited
resources on revising an existing
regulatory program when so much work
needed to be done to develop a new
one.

EPA expects to complete the tash of
integrating the RCRA regulations an:
TSCA PCB rules by the fall of 1989. and
o amend Parts 261 through 265 to bnng
waste PCBs into the Subtitle C system a:
the same time that it promulgates its
final Phase Il Section 3004 standards. In
the interim, the handling and disposal af
waste PCBs will continue to be
reguiated under TSCA and other EPA
statutes.

2. Regulation of Wastes Which Are
Used. Re-Used, Recovered or
Reclaimed. As discussed in some detail
in section IV.B: of this preamble, EPA
will be deferring the promulgation of
standards to regulate hazardous wasle
recycling and reclamation operations
and the actual useand re-use of
hazardous waste until beginning in the
fall of 1980. )

3. Radioactive Westes. In ils
December 18, 1978, regulation. EPA
proposed to list the 1following
radioactive malerials as hazardous

wgg_iggé.vaslé'?d& anﬂa”gygrbﬁ} den .y

~from uranium mining:joverbirden and

<Fiifies from phosphate surface mining
waste gvpsum from phosphoris acid
production: and slag and fluid bed prils
from elemental phosphorous productio
{5 250.14(b}{2)). At the same time. it
proposed 10 establish special
management standards for these was-=s
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which would regulate their disposal

incinerated in accordance with the

Part A permit application (see 40 CFR

(§§ 250.46-2 and 250.46—4] and prevent

thair heing used

residential d2+. opment or in building

and-used

methods prescribed in Appendix V1or

ERTINICRIEHIR
f'PA received a number of comments

122.22] by including Appendix A wastes

prouucts anie.s radon emissions and
gamma radiation could be reduced to
specified levels (§§ 250.46-3(c} and
250.46~1{1)). The purpose of these latter
use restrictions was to reduce the
amount of radiation to which persons
living or working ir buildings
constructed either on land where these
wastes were deposite.! or with materials
ccnlaining these wastes would be
expaosed.

on this proposal, particularly the
absence of an infectious waste listing
criterion. the breadth of sources covered
and the Agency’s proposed treatment
methods. Although EPA has completed
its evaluation of these comments and
has daveloped a cnterion for listing
infectious wastes and refir.ed its
proposed list, it has not been able to
complete the work necessary to identify

the treatment methods it would allow to ~

n tn ) al anDic on
EPA will take action on the second
category of deferred wastes—wastes {o

which EPA currently has insuificient
data to make a final listing
determination—as soon as it is able to
obtain the informa‘ion necessary to
make those decisions. To enable the
Agency to gather such information
without the ex parte contact restraints
normally imposed on post-proposal
rulemaking activities, EPA will in the
future be reopening the comment period

In February, 1920, the House of
Representatives passed a bill which
wouid amend RCRA to temporarily
suspend EPA’s authurity to regulate
these wastes under Subtitle C except as

be used to exempt these wastes from

regulation. Becaust logic dictates that  —
these three parts of the regulation -

should be promulgated simultaneously, .-
EPA is deferring action on infections -

- - on its December 18, 1978, proposal to list

thege wastes. EPA does not plan on
taking any further ac‘ion on the final
two categories of wastes.

EPA does not believe that phasing the

necessary::

o-preventradiatio POSULe W

presents an unreasonable risk to human

€a om the use in construction or land
reclamation {with or without revegetation) of
solid waste from the extracticr heneficiation
or rocessing of phosphate ror  ir the,
ex:raction of uranium ore (Seci..n 3{d) of
H.R. 3994),

“"Because Congressional action on this
provision is imminent {see saction IILE.
of this preamble). we are deferring the

- 7| development of final or interim final

{ reguiations establishing a criterion for
| istingfddioacuve wastes)iisting
“adivactive prosphate and Urinium
~wistas) and establishing management
“vtandards for those wastes until
Congress has spoken. Assuming
Congress acts by the en 1 of the summer,
we would Hope to promuigate
regulations for radioactive wastes by
the fatl of 1980. This would give EPA
sorie time to better refine its final
slandards and conform them to any
legislative amendments. to fully respond
tc comments on its proposal and to
cocrdinate its final standards with its
other regulations on used, re-used,
recovered and reclaimed wastes (see
section IV.B4. of this preamble).
_Aithough the use of fadjodcFve
~Hiifing wastesin residential landfill and
construction materials may pose a
serious health hazard, this hazard is
limited to appro <;mately half a dozen
<tates where these vastes are
senerated. Thus. 'n contrast with many
of the wastes covered by today's
regulation. which ire more ubiquitous
.nd are frequently transported across
state lines, these wastes can probably
be regulated effectively at the state level
sznding EPA action.

4. Infectious Wastes. In its proposed
regulation, EPA listed as hazardeus
wastes infectious wastes generated by
certain departments in health care
facilities and veterinary hospitals, by
laboratories handling etiologic agents,
and by sewage treatment facilities,
inless the wastes were sterilized or

CONFIDENTIAL

wasles until it can finish this last
sgmen pXDE n camplete this
by the fall of 1980.

S 18 LEIITE, O e 0 JIESEe Wasle
will go entirely unregulated. Many will
be subject to State dispasal regulations
or State laws governing hospitals and
other health care facilities. Because of
public health considerations, the )
operations of these facilities are
generally closely scrutinized by State
and local officials. In addition. during
this interim period. these wastes will be
subject to the “open dumping” .
prohibition under Section 4005(c) of
RCRA. EPA's regulations defining those
practices which constitute “open
dumping” expressly prohibit the land
disposal of infectious wastes unless
measures have been taken to minimize
disease vectors {40 CFR 257.3-6).

5. Other Listed vastes. The other
waste streams on which EPA has
deferred final action fall into four basic
categories: Wastes which EPA intends
to list as hazardous but for which
revised background docurments could
not be completed in time for
promulgation as part of this regulation;
wastes for which EPA currently has
insufficient data to make a final
determination that the wastes are
hazardous; wastes which available data
suggests are not hazardous; and wastes
which are no longer produced.

It is EPA's intent to amend this
regulation to add most of the wastes
included in the first category of deferred
wastes by June 13, 1980 {see Appendix
A) and the remainder by fall. 1980 (see
Appendix B). Perso.s handling wastes
identified or listed in both this
regulation and Appendix A may, if they
desire, save themselves the expense and
inconvenience of a second notification
under Section 3010 of RCRA by
including Appendix A wastes in the
notification required to be filed an
August 18, 1980. Owners and operators
of facilities which treat, store or dispose
of the wastes in both categories may
similarly avoid having to amend their

+— promulgation of Section 360t in-this
sk~ fashion will frustrate the objectives of
.. _the statute or unduly complicate

3o 61d O

a-»:T'-’pr’ngmm. Sections 2002(b), 3001{c) and

7002 of the Act clearly contemplate that
regulations under Section 3001 will be
periodically expanded or otherwise
revised. See also H.R. Rep. at 25. The
preview of the content and timing of
future regulations provided above
should help to minimize the dis; .ption
that phased promulgation of major
portions of the Section 3001 regulations
might cause for the regulated commun:ty
and for States which are attempting to
formulate their hazardous waste
programs. In light of these
considerations and the pressing need to
begin implementation of a national
hazardous waste program as soon as
passibie, EPA sees no reason to
postpone publication of those portions
of its Saction 3001 regulations which it is
ready to finalize today pending a final
decisior on the remaining portions. Such
an approach would cause an
vawarrznted delay in the
commencement of the program.

B. Interim Final Prov:sions

The following portions of this
regulation are being published as
“interim final" regulations: the lists of
hazardous wastes (Subpart 3}, the
criteria for listing hazardous wastes
{§ 261.11), and the definitions of “solid
wasle” (§ 261.2) and “domestic sewaze”
(§ 261.4{a)). This means that, although
these regulations are promulgated for
purposes of the 90-day notification
requirement under Section 3010(a), the
six-month effective date under Section
3010(b) and the 90-day petition deadline
under Section 7006, the public will have
an additional opportunity to comment
on them before they are published as
“final final"” regulations.

The lists of hazardous wastes under
Subpart D are being published in interim
final form to allow the public an ’
opportunity to comment on the

POL-EPA01-0005379




—_

!

Federal Register / Vol. 45, No. 98 / Xfonday. May 19, 1980 / Rules and Regulations

f

r

33099

generated only household refuse or
heonsehold sentic tank pumpings was
e> cluded froi.i regalation as a ge

of hazardous waste. “Household refuse
was defined as trash or rubbish
ordinarily produced by a family at their

mixture will be deemad hazardous in
accord wm‘ 3 261, d(a)l")(-ﬂ of thev.e

wrth hazardous wastes prcduced by
small quantity generators (see § 261.5).
While nousehold waste may not be

regulations. Any wastes drawn from
non- household sephc tanks are

under theseregulatlons
5. Agricultural Wastes. Under
§ 250.10{d){2}{i) of the proposed

home. This exclusion, which also was
available to apartment houses,
condommmms and ho\els. was based on

'i ‘1e few commenters that addressed
this provision made two general points,
First they said that the “ordinarily

hazardous per sa, it is like any other
solid waste. Thus a mixture of
household and ha ardous (except those

hazardous waste under these
regulations.
Because of coinments on this matter,

regulation, agricultural wastes
{(including manures and crop residues)
Whl(‘h are remmed to the soil as

e\ccluded fromregulahon as hazardous
waste. The exclusion was based on the
legislative history of RCRA which

produced” portion of the proposed
*household refuse” definition might not
include certain materials such as
mesdicinal drugs and ointments
household cleaning ~g:nts and solvents,
waste oils, paints a..d pesticides that
might be purchased at a grocery, drug or
hardware store. Second, a commente+
pointed out that a Fe d~ral agency could
not, by definition, pruduce household
wastes.

the relationship of this exclusion to
refusa-derived fuel (RDF) should zlso be
explained. RDF is a processed material
fnmm"v ehrnr‘ﬂnrﬂ that is produced from
solid waste and us<d as a fuel RDF
production usually involves the
extraction of inorganic components from
the waste leaving the combustible
organic component for its fuel val'e. In
the same sense that residue from the
treatment of household wastes is not

specifica
See H. Rep. No. 94-1491, 94th Cong an
Sess. 2 (1876). Commenters generally
accepted this exclusion, and EPA has

decided to retain it because the need for
such an exclusion is so clearly idenkfizd
in RCRA's legislative history.

Some commenters asked the Agency,
however, to go beyond the specific
language of the legislative history and
expand the exclusion to include

The Agency has retsined the general
concept contained in proposed
§ 250.20{c)(4) in thes- regu’ations. The
provision is staled, however, as an

subject to regulation as a hazardous
waste, as discussed above, neither is
RDF subject to such regulation.
Moreover, RDF is not a “solid waste"

_.silvicuitural wastes. They argued that

the foliage and branches left in the
forest after trees have been cut are not
hazardous and that such wastes help to

exclusion of a waste siream—namely
“household wastes"-—rather than as an
exclusion of a clas. i generators. This
change is more in accord with legislative
intent. The exclusion is based on
language in the Senate Report wnich
states: )
(The hazardous waste program) is not to be
used to control the disoosal of substances
used in households or to extend control over |
general municipal wasies based on the
presence of such subsiances.

€ Rep. No. 94-988, 94th Cong., 2nd Sess., at
16.)

This indicates Congressior; |intentto '
exclude waste sireams gencrated by |
consumers at the household level, Since’
tne wastes generated at hotels and
motels are essenti :'"r the same as those
generated by cons  .:s in their
households, EPA be..zves that such
wastes should be within the exclusion.

The Senate language makes it clear
that household waste does not lose the -
exclusion simply because it has been
collected. Since houschold waste is
excluded in all phases of its
management, residues remaining after
treatment (e.g. incinerdtion, thermal
treatment) are not subject to regulation
as hazardous waste. Such wastes,
however. must be transported, stored,
treated and disposed in accord with
applicable State and federal
requirements concerning management of
solid waste (including any requirements
specified in regulations under Subtitle B
of RCRA.}

When household waste is mixed with
ather hazardous wastes, however, the
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under § 261.2 because it is not an “other
discarded material:" it is or is not
intended to be discarded {§ 261.2(b}(1)).
it is not a material that has served its
original internded purpose {§ 261.2(b)(2))
and it is not a manufacturing or mining
by-product {§ 261.2(b)(3)).

EPA agrees w1th those commenters
who suggested thai Federal agencies
cannot qualily as households. Therafore
wasles generated by such agencies are
not within the household waste
exclusion. In additicn EPA believes that
medicinal drugs and ointments,
household cleaning agents and solvents,
waste oils, paints 2nd pesticides
purchased at grocery, drug or hardware '
stores may be disposed of as past of a
consumer’s household wastes. If a
household disposes of such wastes, the
wastes may be subject to the household
waste exclusion.

Septic tank pumpings w-are included
in the exclusion contained in
§ 250.20{c)(4) of the proposed regulation.
After further examination of this
provision. EPA has concluded that such
pumpings should be excluded from
regulation as hazardou . wastes to the
extent that they constitute household
waste. Households often use septic
tanks to dispose of a portion of their -
wastes. As with all household wastes,
these sanitary wastes in household
septic tanks are excluded from
regulation as a hazardous waste in all
phases of their management. Thus septic
tank pumpings drawn from household
septic tanks are not regulated as
hazardous wastes under thrse

enrich the soil and control erosion. EPA
has decided not to provide a specific
exclusion for such wastes because there
is no indication in the legislative hisicry
of RCRA that the Congress meant to
include silvicultural wastes in the
exclusion otherwise applicable to
agricultural wastes. Moreover EPA has
no basis to make a general
determination that all silvicultural
wastes will not pose environmental
problems if mismanaged.

In response to the specific comment
about tree branches, it must be
recognized that the obligation placed on
generators of solid waste is to determine
whether their waste is hazardous. Tree
branches are not listed as hazardous
wastes. Therefore, the only obligation
placed on a timber aperation is {o
determine whether its wastes exhibit
hazardous characteristics. EPA expects
that, in the case of tree branches that
are no! hazardous, it will be a relatively
easy task for the generator to determine
that his waste is not hazardous.

6. Mining Waste. Section
250.10{d)(2)(ii) of the proposed
regulation excluded overburden
intended for return to the mine site from
regulation under Subtitle C unless such
overburden had been specifically listed
as a hazardous waste. This exemption
was based on the legislative history of
RCRA.

Generally commenters accepted this
exemption but sought a clearer
specification of what wastes fall within
the exclusion. Thus commenters sought
a definition of both “overburden™ and
“mine site.” Commenters also sought a
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= % clearer interpretation of the time within ~ reasonable interpretation of the “return  and understandable specificaiion of the
&2 wwhich the “veturn to the mine site” to the i -nesite” phrase is on= that “mine site” as that term is used in this
' é would have to occur. Finally, several limits the exemption to mining waste definition. EPA contemplated iimiiing
1 commenters objected 1o that portion of used (o reclaim surface mines. the exempfion (o reclamation 1hal was
the: proposed regulation which allowed Commenters suggested that EPA approved by Stale or Federal ngencies.

ErA to list and regulate specific -
overburden materxals otherwxse covered

provmon when llslmg uranium mmmg
overburden and waste rock and
phosphate mining overburden in the
proposed regulation. These same

define overburden as any malcrial
removed to gam access lo t‘xe

0
bemg mined for use.” Whlle both terms
basically convey the same meaning,
EPA has decided to use “economic
mineral” bec¢ause it may have a clearer

While such a requirement is not part of
thxs regulatlon. EPA is con31derxng

pari of the flra deﬁmtxon EPA secks
public comment on such a modification
and is particularly interested to discover
the extent to which environmentally

commenters h:d also objecied fo the
proposed listiuz of such wastes.
After review of the comments and

overburden returned to the mine site™.
defining it as “any material overlying an
econonic mineral deposit which is

meaning to mining operators. The intent
of the term is to identify the material
1hdt th(. mmmg operalor is in the

mtent that thxs exclusxon is deswned for
overburden used to reclaim surfacc
mines, the definition is limited to

sound reclamation activity occurs in the
absence of Federal and State regulation.
Thls appr “ch addresses two specmc

o O O
“returned to the mine site" concept
because it ties the exemption to
reclamation activity. Particularly where

s A e e 4T nan s nnskret ai
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removed to gain actess to that deposit
and is then used for reclamation of a
surface mine.”

In enacting RCRA. the Congress
specifically included mining wastes
within the Secion 1004(27) definition of
“solid waste.” Therefure unless the
stainte or legislative history clearly
indicate that mining wastes are to be
exempt the presumption is that they are
to be regulated like any other solid or
hazardous waste. Portions ef RCRA's
legislative history in both th= Sennte
and House of Represem 1tives suggzest,
however. that certain kinds of mining
overburden are not within the Act's

_jurisdiction. In discussing RCRA's scope

the House Report states:

{Cverburden resuiting from mining
operations and in:ended for return to the
mine site is not considered 1o be discarded
material witnin the meaning of this
legislation. This however docs not preclude-

overburden “overlying' & mineral
deposit. The Department of the Interior
makes a similar distinction in the
definition of overburden in its
regulations under the Surface Mining
Control Act. EPA does not intend this
definition of overburden to be limited
exclusively to the material located
directly above a mineral deposit. Some
material is removed from the sides of a
mining pit to permit safe access to the
economic mineral, and such material
should be treated as overbi rden, EPA
urges the public to provide suggestions
about how the definition may be refined

- -1f there appears tobe any-confusion

about the meaining of “ov °rln‘ng" in this
context.

Overburden material must be
“returned to the mine site” before it is
excluded from regulation under RCRA.
As indicated earlier, the purpose: of the

exemption is to assure that minirg

any finding by the Administrator that specifics . wastes used te reclaim surface mines

mine wastes are hazardous within the scope
of this legislation.

In the Senate this issue was discussed
during the floor debate when Senator
Domenici asked about the effect of .-
KCRA on mining cperations, particularly
strip mining. As part of his response
Senator Randblph riated: —

The measure would :.ot affect surface minirg—
activities. Reclamation is not solid waste.-~ -
disposal.

Reclamation of surface mines will
commonly involve the return to the mine
site of waste overburczn that has been
removed to gain access to the ore
deposit. Since it is assumed that both
the Senate and House had similar
objectives in passing RCRA, the
“returned to the mine site” languege in
the House Report must be read in hight
of the Senate’s concern that minn;
wastes used to reclaim surface mi.ies
should not be subject to RCRA. EFA
believes. therefore, that the most
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are not subject to regulation ax solid or
hazardous waste. EPA recognizes that

- reclamation does not necessarily

involve replacement of overburden into
the portion of the ground from which it
was taken. EPA also recognizes that
surface mining reclamation may be
subjuct to State or Federal regulation,
making it difficulut to provide & national
definition of what constitutes

.reclamation. In particular it is difficult to

provme a general definition of “mine
site™ that will fit with the various Siate

..and fedaral requirements for

reciamalion,

EPA has decided, therefore, not to
define what 1s meant by reclamation of
a surface mine. Several commenters
indicated that most reclamation
activities are subject to State or Federal
regulation. EPA expects that any permits
or reclamation plans developed to
satisiy such regulatory agencies will
specify the reclaimed area, and these
actions should provide an acceptable

the mining operation is subject to State
or Federal regulation, it should be
reasonably clear what portion of the
mine's overburden will be used over
what period of time to implement a
reclamation plan. Second, as indicatec
above, it eliminates the need for a
specific definition of mine site. In any
case, EPA does not believe, as one
commenter s iggesied, that the definidon
of “mine” used in the Agency's Effluent
Limitations Guidelines for the Ore
Mining and Iiressing Point Source
Caiegory (under the Clean Water Aci] is
appropriate for this definition. The CWA
definition is Jerigned to identify a ful
range of mining and associated
activities that should be regulated
because they generate pollutants whicn
may potentially discharge into navigable
waters. The RCRA definition of “mire
site” is to identify a reclaimed area trat
may receive a waste maierial which wll
thereby be excluded from environmental
regulation under RCRA.

Finally the Agency has eliminated the
part of the proposed exemption tha:
would allow exempted overburder 1c be
brought within RCRA jurisdiction
through specific listing as a hazardous
waste. (EPA beiieves, however, that
uranium mining overburden and
phosphatie mining overburden will be
brought back under Subtitle C
jurisdiction, as discussed below.) The
only overburden exempted is that w=:ch
is used for reclamation purposes. EX¥~

- expects that the State and Federal

agencies that regulate such reclamat:n

will consider the overburden's potezzal
to adverselv affect public health a=2 me
environment.

EPA believes strongly that poerticz= of
the overburden from uranium and
phospate minng should be reguiazz2
under Subtitle C with respect to the >
potential emissions of radon gas azc
gamma radiation. The Agency
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recognizes that this is an issue currently
before the Congress in amendments to

wastes should be exclvded from
regulation, any more than any other

add exclusions for any other types ot

K] $§‘
L A r Y 5 T 1

RCRA. One such amendment would
provide sperific authority for EPA to
regulate these overburdens. If this

sclid or hazardous waste, until the study
is completed. RCRA certainly dees not

sludge.
The regulation of sew .2 sludge is

necessarily a complex malter because

o

amendment! is enacted. the “overburden
returned to the mine site™ exclusivn wail
be modli"ed accordmgly

apphcanon of the Submle C svstem to
m altu mining s wastes, In-situ mmmg of

may mvolve the placement of certam
solvent solutions directly to a mineral

passes through the earth, solubilizing the
cconomic m.acral as it goes, The
mineral and solvent mixture leaches

require such a deferral. The fact that the
Congress may have perceived a need for
further information about mining wastes
does not raise the impHcation that
RCRA's regulatory programs should not
arldress the environmental problems
presented by such wastes. The

such sludges fall within the jurisdiction
cf several Federal environmental
programs. Under Section 100427} of
RCRA the def’mtxon of “solid waste"

In defining

waste treatmem pxant
“sludge " Sectlon 1004(26A.) mcludes

ae ecti

1004[27] specxfically u1c1udes wastes ot treatment plant

from mining operations and no other . Because of these very clear statutory
statutory provision otherwise links  ———-&xpressions,

EPA's jurisdiction over such wastes to
completion of the study under Section -
8002(f) ==

3
-slodge under RCRA—either under
Subtitle D, where it has already
“promulgated re

lations coverin

down to undecground extraction wells
which remove the solution.
EPA does not beheve that the sml

pass isa wasle to be regulated under
RCRA for two reasons. First the removal
of materials from their natural state
does not transform all remaining
elements of that environment into a
waste material. For example, picking an
apple from a tree does not transform tne
tree into a solid waste. Likewise the
removal of minerals from the land does
a0t maxe the varth a solid waste.

Second. the =o1i from wh.ch minerals
are extracted by in-situ mining does not
need to be managed as solid wastes. As
indicated in United States Brewers’
Associaticn, Inc. v. EPA, supra., the
definition of “solid waste” under RCRA
must be read ‘n conjunction with
Section 1004{28), the definition of “solid
waste management,” which sets forth
the hroad set 5f activities that RCRA is
to regulate. Nore of the management
activities identitied in Section 1004(28),
including “disposzl.” are relevant to in-
piace materials located hundreds, even
thousands of feet below the ground.
Oniy when these materials are actually
removed from the ground can it be
reasonable to establish regulations
gove:ning the management of those
materials. Accordingly in-situ mining
wacstes, not removed from the ground,
are not regulated as solid wastes under
these regulatlous

A final issue raised in the pubhc
comments concerns the relationship
between these regulations and the study
of mining wastes required under Section
8002(f) of RCRA. Commenters argued
that ull mining wastes should be
excluded from coverage under RCRA
regulatory programs (including Subtitle
C) pending the outcome of that study.

While the study will certainly assist
the Agency in refining these regulations
to address the particular environmental
problems presented by mining wastes,
the Agency does not believe that mining

.
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Itis 1mportai’xt to note that pending .=
amendments 10 RCRA may prowde fo

- sewage sludge (see 44 FR 53438 &l. seq.}.

= or.under Subtitle C where these sludges -

_ ;:.-that are deemed by EPA to be

wastes unul cumpletmn of the mmmg
wasgte study. Clearly that indicates a «
Congressional belief that any deferral of —
regulation pending the outcome of the
study was not contained in RCRA as
originally enacted. Certainly if the
legislative amendment is passed EPA

will modify these regulations

accordingly. The Agancy has not,
however, created such a deferral in
anticipation of such an amendment
because the amendment is contained in
the bill of only one house. Thus the
Agency cannot be certain that such an
amendment will be part of the final
legislation.

7. Sewage Sludge. Unlike the propased
regulation this regulation does not
exclude from regulation under Subtitle C
sewage sludge from publicly-owned
treatment works {POTW's). Several
commenters objected to the exclusion
contained in the proposed regulation,
arguing that it was incbnsistent to
exclude sewage sludge from POTW's
and not exclude sewage sludge from
privately-owned systems. They urged
EPA to exclude sewage sludge from
such private systems. Other commenters
urged EPA to exclude wastewater
treatment sludges from certain
industries such as the meat packit. nd
food processing industries because .aese
sludges are very similar to domestic
sewage sludge.

Finally, other.commenters.objected to .
the proposed exclusion of sewage sludge
from POTW’s and urged that this
exclusion be dropped. They claimed that
POTW sludge often is very
contaminated and thereby can be a
hazardous waste. They urged that it not
enjoy an arbitrary exclusion. EPA has
thoroughly re-examined thijs issue in
light of the comments and has decided
not to exclude POTW sludge and not to

-

“zz5. hazardous wastes should be regulated.

. Under Section 102 of the Marine
" Protection, Research and Sanctuaries
Act, EPA regulates the ocean dumping
of sludge, including sewage sludge. In
addition EPA establishes, under Section
405 of the Clean Water Act (CWA),
guidelines for the disposal and
utilization of sewage sludge. Under
Section 405(e}, owners and operators of
publicly owned treatment works
{(POTW's) must comply with these
guidelines. Sewage sludge often
contains valuable organic matter and
plant nutrients, and it may be
distributed to the public as a sail
conditioner or fertilizer. Such
distribution of sewage sludge may be
regulated under the Consumer Product
Safety Act (CPSA) or the Toxie
Substances Control Act (TSCA), in
addition to Section 405 of the CWA. '
Where such overlapping jurisdiction
exists, EPA seeks to integrate and :
coordinate its regulatory acticns te the
extent feasible. Such efforts give the
regulated community a clear pictore of
its obligations and improve the
administrative efficiency of the Agency,
both of which advance the
environmental objectives contained in
EPA's various statutory authorities.

-Section 1006 of RCRA specifically

recognizes the need to integrate the
solid and hazardous waste programs
with other EPA regulatory programs.
To that end EPA has decided to
develop a comprehensive set of
regulations to deal with sewage sludge
management. Such regulations would be -
co-promulgated under RCRA (Subtitles
C and D), the Clean Water Act. the
Marine Protection, Research and
Sanctuaries Act and possibly the Toxic
Substances Control Act and/or the
Consumer Product Safety Act. These
regulations will address sewage slhidge

POL-EPAQ1-0005382

W T
ESEEAE N

Lk
PV S WINPE

v , [
Loogbl o EANER
(Y .v-L,N«;"zM

P

El
>

£





